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Comments on the United States Internal Revenue Service 

Notice of Rulemaking 

Country-by-Country Reporting (REG-109822-15) 

These comments are submitted by the BEPS Monitoring Group (BMG). The BMG is a 

network of experts on various aspects of international tax, set up by a number of civil society 

organizations which research and campaign for tax justice including the Global Alliance for 

Tax Justice, Red de Justicia Fiscal de America Latina y el Caribe, Tax Justice Network, 

Christian Aid, Action Aid, Oxfam, and Tax Research UK. This paper has not been approved 

in advance by these organizations, which do not necessarily accept every detail or specific 

point made here, but they support the work of the BMG and endorse its general perspectives. 

These comments have been prepared by Jeffery Kadet, with comments and input from Sol 

Picciotto and other members of the Group. 

GENERAL REMARKS 

Overall, we applaud this implementation of Country-by-Country Reporting (CbCR) in 

accordance with the recommendations of the 5 October 2015 Final Report on Action 13 of 

the G20/OECD project on Base Erosion and Profit Shifting (BEPS). The proposed regulation 

as drafted will be an important contribution to the ability of the IRS to enforce U.S. tax laws. 

Recent estimates by Kimberly Clausing suggest that profit shifting likely cost the U.S. 

government between $77 and $111 billion in corporate tax revenue in 2012, and that these 

revenue losses have increased substantially in recent years.
1
 

A strong and effective CbCR program will provide the IRS with an important tool to identify 

situations not only involving potential transfer pricing issues, but also potential application of 

judicial concepts and other laws, such as determining whether income is effectively 

connected with a trade or business being conducted in the U.S. Often, the real business of 

some low- or zero-taxed foreign group members is being conducted by group members 

located within the U.S. Where this is found, the IRS can potentially choose to impose tax 

through re-characterization under judicial concepts, through transfer pricing adjustments, or 

through application of the effectively connected income rules. Often, where the facts support 

it, applying the effectively connected income rules will provide a more statutory basis to 

assess tax, which will be assessed at higher effective tax rates due to the §884 branch profits 

tax and the potential loss of deductions and credits under §882(c)(2) where a foreign group 

member has previously filed no U.S. tax return.
2
 

We wish to add as well that effective CbCR will better allow the IRS to target their 

examinations on both domestic MNEs and foreign-based MNEs. Importantly, foreign-based 

                                                 
1
 “The Effect of Profit Shifting on the Corporate Tax Base in the United States and Beyond” (November 7, 

2015). Available at SSRN: http://ssrn.com/abstract=2685442 or http://dx.doi.org/10.2139/ssrn.2685442 

According to Ms Clausing, this range of $77 to $111 billion, which was calculated for 2012, is estimated to 

increase to a range of $94 to $135 billion for 2016. 
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MNEs include inverted MNEs and foreign MNEs that have acquired U.S.-run multinational 

businesses. Especially for these purposes, it is of extreme importance that the IRS fully and 

actively participates in the automatic exchange of CbCRs among treaty partners as 

contemplated by BEPS Action 13.  

As a final introductory comment, the U.S. is the most important single country whose actions 

will help define the BEPS process and its degree of future success. The resolute actions of the 

Treasury and the IRS, both in timely publishing effective regulations and in implementing 

sharing through information exchange mechanisms, will provide a meaningful leadership 

position that sets an example for the rest of the world.
3
 

SPECIFIC COMMENTS 

We have the following specific comments and suggestions. 

1. Number of Employees 

Proposed Reg §1.6038-4(d)(3)(iii) provides guidance for determining the number of 

employees on a full-time equivalent basis. This guidance states: “Independent contractors 

participating in the ordinary operating activities of a constituent entity may be reported as 

employees of such constituent entity.” This guidance is consistent with the OECD Final 

Report of 5 October 2015. 

This regulation language “may be considered” should be changed to “must be considered”. 

Further, this guidance should be expanded to say that all independent contractors should be 

included who are either individually retained (in contrast to engaging a firm on an 

independent contractor basis to provide services) or who are retained through any provider 

that is simply a manpower-type provider of personnel. This guidance is needed to show the 

real presence that MNEs have through personnel who may legally be independent contractors 

but who conduct the business of the MNE. 

2. Reconciliation of CbCR Amounts 

The explanatory information and Proposed Reg §1.6038-4(g) make clear that there is no 

requirement for the U.S. person to have or maintain records that reconcile the amounts 

provided on Form XXXX, Country-by-Country Report, with the tax returns of any tax 

jurisdiction or applicable financial statements. 

It of course seems reasonable to not require that a reconciliation be included on Form XXXX 

itself. However, the regulations should definitely require that a reconciliation must be made 

and must be provided upon request by either the IRS or any other relevant countries through 

exchange of information channels. It is simply not acceptable that the proposed regulation 

                                                 
3
 Due presumably to lobbying by some U.S.-based MNEs, Senator Orrin Hatch (R-UT), Chairman of the Senate 

Committee on Finance, commented in his opening statement at a December 1, 2015, committee hearing 

examining both European Union State Aid issues and the Organisation for Economic Co-Operation & 

Development’s (OECD) Base Erosion and Profit Shifting (BEPS) reports: “…while international efforts to align 

tax systems are worth exploring, we shouldn’t be negotiating agreements that undermine our own interests for 

the sake of some supposedly higher or nobler cause. The interests of the United States – our own economy, our 

own workers, and our own job creators – should be our sole focus.” It seems likely that if this sort of political 

posturing and the short-sightedness of MNEs and their lobbyists holds sway, there will be several important 

negative effects. First, the IRS will likely miss receiving relevant information on many foreign-based MNEs that 

have been shifting profits out of the U.S. Second, the IRS will not have the benefit of the added direction and 

information that CbCR will provide to help focus its auditing of U.S.-based MNEs that are shifting profits out of 

the U.S. And third, there will likely be some retaliatory effects on U.S.-based MNEs under audit in other 

countries. 
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gives MNEs an effective carte blanche to provide numbers that cannot be reconciled and then 

allows no easy audit trail for relevant U.S. and other country tax authorities to understand 

differences and question the information provided. Certainly, tax authorities will not be 

making direct tax adjustments based on Form XXXX information. However, they must have 

an auditable faith that the numbers provided can be reasonably explained and reconciled to 

known tax returns and financial statements. 

3. Year of Initial Reporting 

The recommendation in the OECD Final Report (para 50) is that reports be initiated for MNE 

fiscal years beginning on or after 1 January 2016. Considering the need for extra time, the 

paragraph goes on to say that the information for the 2016 fiscal year should be provided no 

later than 31 December 2017. Appropriate further time is allowed where a fiscal year is 

involved. 

In contrast to the recommended OECD Final Report timing, Form XXXX would only be 

required from the first taxable years of ultimate parent entities of U.S. MNE groups that 

begin on or after the date of publication of the Treasury decision adopting these rules as final 

regulations in the Federal Register. Since we are now already into 2016, this means, for 

example, that the earliest calendar taxable year for which Form XXXX would be prepared 

and submitted is 2017. This means that the initial reporting year for many domestic MNEs 

will be for years beginning in 2017. 

U.S.-based MNEs have known of the direction of the BEPS project for a considerable time 

and received clear notification on 5 October 2015 regarding the 1 January 2016 date. It seems 

inappropriate to allow this one-year deferral of implementation that the proposed regulation 

allows. Further, given the political process and the power of lobbying interests in the U.S., it 

is not inconceivable that any eventual issuance of final regulations published in the Federal 

Register could slip to sometime in 2017. That would mean a delay of two years. 

Many other countries participating in the CbCR scheme have already set in motion the 

necessary regulations to ensure that they would obtain CbCRs from MNEs with ultimate 

parent entities in their jurisdiction for fiscal years beginning 2016. These include countries 

such as Australia, China, the Netherlands, and the UK. If the US is unable to implement the 

scheme until 2017 or later, it will be the IRS and its tax-gathering capacity that will suffer. 

Those other countries would be able to request CbCRs for US-based MNEs directly, through 

their affiliates operating in those countries. 

We suggest that the proposed regulation be amended to provide for application to taxable 

years of ultimate parent entities of US MNE groups that begin on or after 1 January 2016. To 

provide appropriate time if the finalization of regulations is delayed, then the submission of 

the Form XXXX for this initial period could be delayed until some reasonable date following 

publication of the final regulations in the Federal Register, say nine months. 

4. Reporting by Certain Foreign-Based MNEs 

Reg §1.6038-4(b)(1)(ii) provides that an ultimate parent entity does not include a U.S. 

business entity that is “owned directly or indirectly by another business entity that 

consolidates the accounts of such U.S. business entity with its own accounts under generally 

accepted accounting principles in the other business entity’s tax jurisdiction of residence, or 

would be so required if equity interests in the other business entity were traded on a public 

securities exchange in its tax jurisdiction of residence.” 

This general provision of course makes good sense. However, it should also include a 

requirement that that other “business entity” be required to and does in fact, prepare 
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comparable CbCRs in its tax jurisdiction of residence that include applicable global CbCR 

information for the U.S. business entity. In the event that such reporting is either not required 

or such CbCR filings are not made, then this exception of Reg §1.6038-4(b)(1)(ii) would not 

apply. 

Recognizing that many BEPS structures seek to shift income from the U.S. and into low- or 

zero-taxed non-CFC subsidiaries outside the U.S., the proposed regulations should be 

amended to add a provision stating that the CbC reporting must include the required 

information for any non-CFC over which business management located in the U.S. has 

practical management control. For example, where a U.S. managed MNE has conducted an 

inversion transaction but retains its business management within the U.S., then CbC reporting 

should be required for all non-CFCs within the group in the event that global CbC reporting 

is either not required in the jurisdiction of the inverted parent or no global CbC reporting has 

in fact been made. 

As a simple example of how this situation could arise, on 30 July 2015, the Senate Permanent 

Subcommittee on Investigations of the Committee on Homeland Security and Governmental 

Affairs held hearings
4
 and provided considerable information on Valeant Pharmaceuticals 

International (Valeant), a Canadian company that had conducted an inversion transaction 

several years earlier. The Subcommittee’s investigation showed that Valeant, whose day-to-

day management is conducted within the U.S., has gone to great pains to shift assets and 

income into zero- or low-taxed non-CFC group members outside the U.S. 

Since it is a Canadian company, Valeant will presumably have to prepare CbC reports under 

Canadian requirements. However, there are likely to be some number of MNEs with U.S.-

located management similar to Valeant in their BEPS-motivated tax structuring that choose to 

be based in countries that may be somewhat less attentive to CbCR requirements. For such 

MNEs, the proposed regulations must require that they prepare CbC reports. Only in this way 

will the U.S. (and other countries through exchange of information) secure the necessary CbC 

reports that will allow intelligent and efficient auditing of the BEPS structures implemented 

by these MNEs. 

5. National Security Exception 

We see no valid reason for asserting that any information on profitability or number of 

employees by location of a defense contractor could represent a national security concern. 

With this in mind, we suggest that this possible exception be deleted. If it is believed that 

there could be legitimate concerns, the criteria for this possible exception should be spelled 

out much more clearly, and the explanatory material accompanying the final regulations 

should make clear that it is expected that instances of such exemptions will be exceedingly 

rare. 

It seems likely that if the U.S. makes an issue of this that other countries may also follow suit. 

In the end, the U.S. would be the likely loser with respect to relevant information that will 

help the U.S. identify foreign-based MNEs that should be paying additional U.S. taxes.  

6. Approach to Automatic Exchange 

On January 27, 2016, thirty-one countries signed the Multilateral Competent Authority 

Agreement on the Exchange of Country-by-Country Reports (MCAA). Presumably many 

more will sign in the months ahead. 
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 http://www.hsgac.senate.gov/subcommittees/investigations/hearings/impact-of-the-us-tax-code-on-the-market-

for-corporate-control-and-jobs 

http://www.hsgac.senate.gov/subcommittees/investigations/hearings/impact-of-the-us-tax-code-on-the-market-for-corporate-control-and-jobs
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It has been reported that the U.S. will not sign the MCAA, but will rather enter into “bilateral 

agreements with appropriate countries that have also adopted country-by-country reporting 

provisions, have appropriate safeguards and infrastructure in place, and with respect to which 

the U.S. has an income tax treaty or tax information exchange agreement in effect.”
5
 

Part 2 of the Background section beginning on page 5 of the notice of proposed rulemaking 

discusses extensively the Treasury and IRS concerns regarding U.S. confidentiality 

requirements. Presumably because of these concerns, the notice states: 

It is expected that the U.S. competent authority will enter into competent authority 

arrangements for the automatic exchange of CbC reports under the authority of 

information exchange agreements to which the United States is a party. 

While the U.S. network of tax treaties and information exchange agreements is by no means 

small, this network excludes some number of developing countries, many of which are 

honorable in their respect for confidentiality and protection of taxpayer information, but 

which are most in need of CbC information so that they can intelligently direct their limited 

resources in identifying and combatting MNE BEPS behavior. 

This planned approach by the U.S. to require a separately agreed tax treaty or information 

exchange agreement before there can be any CbC exchange means that not only will 

initiation of such exchanges be seriously delayed for many countries, but probably will never 

occur for many others. The reality is that there are limited numbers of U.S. officials who 

negotiate such agreements. It is likely to be years before Treasury’s limited resources will be 

able to negotiate agreements with numerous countries and, in addition, perform the due 

diligence functions set out in the notice of proposed rulemaking. From pages 5 – 6: 

Prior to entering into an information exchange agreement with another tax 

jurisdiction, the Treasury Department and the IRS closely review the tax jurisdiction’s 

legal framework for maintaining confidentiality of taxpayer information and its track 

record of complying with that legal framework. In order to conclude an information 

exchange agreement with another tax jurisdiction, the Treasury Department and the 

IRS must be satisfied that the tax jurisdiction has the necessary legal safeguards in 

place to protect exchanged information, such protections are enforced, and adequate 

penalties apply to any breach of that confidentiality. Moreover, even when these 

conditions have been met and an information exchange agreement is in effect, the 

U.S. competent authority will not enter into a reciprocal automatic exchange of 

information relationship with a tax jurisdiction unless it has reviewed the tax 

jurisdiction’s policies and procedures regarding confidentiality protections and has 

determined that such an exchange relationship is appropriate. 

There are two ways to proceed. One way is to do as now planned and have separately 

negotiated bilateral agreements with perhaps as many as 200 tax jurisdictions. The other way 

is to be a signatory to the MCAA, and then to conduct applicable due diligence to determine 

with which of the other jurisdictions it is possible to allow actual CbCR exchanges.
6
 

Taking this other way would significantly reduce the efforts required by Treasury’s limited 

personnel resources. In addition, though, and very importantly, it would demonstrate global 

                                                 
5
 Tax Analysts quoting Robert Stack, Treasury Deputy Assistant Secretary, International Tax  

Affairs. See 2016 TNT 18-2. 
6
 The MCAA Section 2 provisions regarding exchange of information are clear that exchange will only occur 

between two countries that have an “Agreement in effect” as that term is defined in Section 1. In brief, exchange 

will only occur following the time that “both Competent Authorities have indicated their intention to 

automatically exchange information with each other and have satisfied the other conditions…” 
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leadership in tax administration that would favorably influence many other countries to do 

the same. Without question, better CbCR will pay significant dividends to the United States 

through increase collection of taxes from foreign-based MNCs. 

If the presently planned separately negotiated bilateral agreements approach is continued, we 

are very concerned that the delays we fear will come true, as will significant gaps due to there 

being no bilateral agreements executed with many countries. Such a situation will severely 

hurt both the United States’ efforts to implement its own tax laws and the efforts of many 

other countries, both developed and developing. It will likely also encourage numerous 

countries to bypass the government-to-government exchange procedures and simply require 

MNEs to file their CbC reports directly with the local country tax administrations. 

CbC Reporting is important to the world and societies in general; we should get this one 

right. 

 


