
1 

 

BEPS MONITORING GROUP 

Response to Action 10 Discussion Draft on the Transfer Pricing Aspects of Cross 

Border Commodity Transactions 

This report is published by the BEPS Monitoring Group (BMG). The BMG is a group of 

experts on various aspects of international tax, set up by a number of civil society 

organizations which research and campaign for tax justice including the Global Alliance for 

Tax Justice, Red de Justicia Fiscal de America Latina y el Caribe, Tax Justice Network, 

Christian Aid, Action Aid, Oxfam, and Tax Research UK. This paper has not been approved 

in advance by these organizations, which do not necessarily accept every detail or specific 

point made here, but they support the work of the BMG and endorse its general perspectives.  

We are grateful for this opportunity to comment on the proposals for dealing with deductions 

of charges for intra-group services within multinational corporations (MNCs). This forms 

part of one of the three actions in the BEPS project relating to transfer pricing, which is a key 

aspect of international corporate taxation.  

This paper has been prepared by Veronica Grondona and Sol Picciotto, with comments from 

other members of the Group. We would be happy to contribute to the public consultation on 

this issue. 

SUMMARY 

Consideration of the so-called Sixth Method of transfer pricing adjustment for commodities, 

as used in a number of countries especially in Latin America, is important. However, in our 

view this report misunderstands the method and the reasons for using it, and its proposals are 

inappropriate.  

The Sixth Method has been adopted by a number of developing countries because it has a 

number of advantages, but they have also in practice experienced difficulties applying it. Its 

advantages are that since many commodities are traded on public exchanges, a quoted price 

can provide a clear and relatively objective point of reference. Hence, it can provide a basis 

for rules which are easy to administer and do not involve either subjective judgment or 

detailed examination of facts and circumstances.  

However, this does not mean, as the report suggests, that such a quoted price can be used as a 

‘comparable uncontrolled price’ (CUP) to adjust the terms of transactions within a 

multinational corporate group. Independent parties trading commodities settle their 

agreements in open markets and generally based on future prices, which is quite different 

from transactions between related parties within large corporate groups. These are generally 

vertically-integrated, so that the commodity is transferred to the related party for processing 

and perhaps eventual use in manufacturing; or they are large diversified commodity traders 

and brokerages. Transfers within such large integrated corporate groups cannot be regarded 

as in any way equivalent to transactions between unrelated parties, and should not be 

regarded as the starting point. 

The report points to some of the many factors to be taken into account in comparing a quoted 

price with the actual relationships between a commodity producer and the rest of the MNE 

group. In our view, these many differences mean that the aim should not be to conduct an 

exhaustive and detailed comparability analysis of all the contracts involved to arrive at the 

‘correct’ price. This would undermine the main advantage of the Sixth Method, which is to 

provide a clear and objective standard, which is easy to administer.  
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We suggest that quoted prices should be used as a guide, taking into account the 

comparability factors mentioned in the report (and others), on the basis of which the tax 

authority should establish a benchmark price. Such a price should be one that results in an 

appropriate level of profit for the affiliate based on its activities in the country, and taking 

into account the value it creates for the MNE as a whole. This includes the benefits of 

providing a source of supply combined with the management of stocks and of ultimate 

delivery, and access to raw materials which is a type of location-specific advantage. 

1. GENERAL REMARKS 

A. The Need for simplified transfer pricing methods 

1. The OECD began to coordinate transfer pricing rules with its report of 1979, but by the 

late 1980s significant difficulties had been identified with the application of the arm’s length 

standard, due principally to the difficulty of identifying suitable comparables. The 

introduction by the US into its transfer pricing law of the ‘commensurate with income’ 

concept in the Tax Reform Act of 1986 created disagreements between the US and other 

OECD members. These disagreements eventually led to the introduction of the transactional 

net margin method (TNMM) and the profit split method, described as transactional profit 

methods when they were formally included in the Transfer Pricing Guidelines of 1995. 

Despite the apparent consensus around the arm’s length principle, its application in practice 

has continued to be problematic. The experience in practice is that there is a lack of adequate 

comparables, especially in small and underdeveloped economies. This requires the use of 

sophisticated microeconomic techniques, which nevertheless can produce only a range of 

possible arm’s length prices that far too often is significantly broader than good tax policy 

could ever suggest. With such wide ranges, even small differences can have a significant 

effect on the attributable profit. Hence, re-evaluation of transfer pricing rules is long overdue. 

2. Developing countries have generally introduced transfer pricing rules much more recently. 

Although some, such as Argentina, have long had provisions in domestic law allowing 

adjustment of accounts of local affiliates of foreign companies, they have only relatively 

recently adopted the OECD Guidelines. Others have done so even later, often as a result of 

`capacity building’ by the OECD and other organisations, which have regrettably sought to 

encourage them to adopt methods which the OECD countries have long known are 

defective.
1
 Unsurprisingly, they have experienced even greater difficulty due to the lack of 

local or even regional comparables. Some have introduced methods which are easier to 

administer, such as Brazil’s legislatively fixed margins, and the so-called Sixth Method for 

commodities (using prices quoted by exchanges, at fixed dates) in Argentina
2
 and other Latin 

American countries. Some countries which have tried to apply the full range of OECD-

approved methods have found that they nevertheless generate disagreements, conflicts, and a 

high number of legal disputes with taxpayers. India, with some 3000 cases pending before its 

tax tribunals, is the most notable example of this. For the large majority of developing 

countries the introduction of transfer pricing rules based on the OECD Guidelines is much 

more recent; many have only begun implementing them very recently, and some not yet.  

                                                 
1
 See our comments on the OECD report on Transfer Pricing Comparability Data and the Use of Comparables, 

April 2014.  

2
 Argentina has had provisions in domestic law in relation to the pricing of intragroup commodity trading since 

1947, due to the importance of such economic activity in its national product and balance of payments. 

https://bepsmonitoringgroup.wordpress.com/2014/04/07/report-on-transfer-pricing-and-the-use-of-comparables/
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3. Hence, in our view there should be a fundamental re-evaluation of the OECD approach to 

transfer pricing, and not just a patch-up of the current rules. The wide variety of available 

methods, and the need for detailed ‘facts and circumstances’ analysis to apply most of them, 

have created a system which is difficult to administer and leaves considerable scope for 

subjective judgment.
3
 As all countries around the world now begin to implement these rules 

with more rigorous audits, they are therefore likely to lead to greater uncertainty and 

conflicts. At the same time, they impose significant strains on especially the poorer countries, 

which can ill afford to waste scarce human resources operating a dysfunctional system. 

B. Legislating for the world 

4. This discussion draft proposes revisions to Chapter II of the OECD Transfer Pricing 

Guidelines. Other reports in the BEPS project are also proposing revisions to many of the 

other chapters, which in the end will be substantially rewritten, although only in a piece-meal 

way. Introducing changes by revising the Guidelines is no doubt a convenient way to 

introduce changes quickly even on a global basis. However, it is important to consider the 

implications of this procedure, and adopt appropriate arrangements to mitigate its dangers. In 

principle, the Guidelines constitute only international `soft law’, since they are not formally 

binding on states. In practice, however, they are often incorporated into domestic law, 

directly or indirectly. This means that once adopted they can immediately create legally 

enforceable rights and obligations. For example, in the UK, the Guidelines are given direct 

effect by statute, which also means that changes could become immediately effective.
4
 In 

other countries they may also be directly applied as `aids to interpretation’.
5
 This may be the 

case even in non-OECD developing countries. For example, in Kenya the High Court 

allowed a company to use a transfer pricing method relying on the Guidelines even though 

those Guidelines were at that time not mentioned anywhere in Kenyan law.
6
 Similarly, a 

Malaysian court has upheld a transfer pricing method based on the Guidelines, rejecting an 

adjustment made by the tax authority under local law, which it held to be invalid.
7
 A tax 

tribunal in India has even recently referred to the discussion draft on Intangibles issued under 

the BEPS project, although it has not yet been approved and incorporated into the 

Guidelines.
8
 

                                                 
3
 This is spelled out in more detail in our submission on Risk, Recharacterisation and Special Measures. 

4
 The Taxation (International and Other Provisions) Act 2010 s.164 provides that UK treaty provisions based on 

the OECD Model should be interpreted `in accordance with’ the Guidelines and with any documents published 

by the OECD as part of the Guidelines prior to May 1998, and any documents designated in an Order made by 

the Treasury after that date as comprised in the Guidelines. 

5
 For example the Tanzania Income Tax (Transfer Pricing) Regulations 2014 s.9 specifies that those regulations 

shall be ‘construed in accordance with’ both the OECD Guidelines and the UN Manual `as supplemented and 

updated from time to time’. Hence, although Tanzania is not represented in the working parties or other groups 

working on BEPS, any revisions of the Guidelines which result from their work will have some direct effect in 

Tanzanian law. 

6
 Allowing an appeal by Unilever against a transfer price adjustment by the Revenue Authority under the 

Kenyan statute, the court accepted Unilever’s arguments that its pricing was based on methods accepted in the 

Guidelines. `We live in what is now referred to as a “global village”. We cannot overlook or sideline what has 

come out of the collective wisdom of tax payers and tax collectors in other countries. And especially because of 

the absence of any such guidelines in Kenya, we must look elsewhere’. (Judge Alnashir Visram, Unilever Kenya 

v. KRA 2005, 12). 

7
 MM Sdn Berhad v Ketua Pengarah Hasil Dalam Negeri Appeal No PKCP(R) 55/2009 (2013) MSTC ~10-046 

(2013).  

8
 Watson Pharma Pvt Ltd vs. DCIT (9 January 2015) ITA No. 1565/Mum/2014, para. 61 
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5. Thus, in effect by rewriting the Guidelines the OECD Committee on Fiscal Affairs is 

creating new tax norms for the world. Yet, the procedures for adopting these global rules 

involve little if any democratic accountability, and indeed make it difficult for all but the 

hardened specialist even to understand what is being proposed. Failing this, it is important to 

adopt some minimum procedural safeguards. The issues addressed are inevitably technical 

and specialised, but this should be all the more reason to make special efforts to engage in a 

dialogue with the public. In the case of this particular Discussion Draft, there has been little 

attempt to provide an analysis of the case of commodities, and it fails to provide an adequate 

explanation of the reasons that have led developing countries to adopt the Sixth Method. The 

approach used in this Discussion Draft discourages broad participation and greatly adds to the 

opacity and lack of accountability surrounding transfer pricing. It creates major entry barriers 

tending to confine discussion of the issues to a closed group of persons with long familiarity 

with the texts. Yet the importance of the BEPS project, and the potentially immediate and 

very wide impact of revisions of the Guidelines, clearly requires a widespread and well-

informed debate on the issues involved. While the OECD has made efforts to consult with the 

community of tax experts, little or nothing has been done to reach out beyond this closed 

group. In this sense, although Working Party 6 integrated several developing countries 

representatives, it could not include all of them, since the OECD is not the place where all 

developing countries can find a voice and a vote to represent them. In addition to that, the 

Working Party should have worked at the complete revision of the transfer pricing methods, 

and not marginally in the creation of an amendment to the comparable uncontrolled price 

method. 

6. Hence, we call on the Committee on Fiscal Affairs to rethink the approach which has been 

adopted to the writing of reports, especially in relation to transfer pricing. They should begin 

by explaining clearly the issues involved, including a frank appraisal of the limitations of 

existing approaches. Changes and the reasons for them should be explained clearly, and 

alternatives should be presented and evaluated. Finally, both clean and red-lined versions of 

amended portions of the Guidelines or other applicable documents should be produced before 

the final package of BEPS proposals are adopted, and an opportunity should be provided to 

evaluate the changes as a whole. 

2. SPECIFIC COMMENTS 

A. Dealing with the lack of suitable comparables 

1. The DD first proposes a ‘clarification’ in Chapter II of the Guidelines that ‘the comparable 

uncontrolled price method (CUP) would generally be the most appropriate transfer pricing 

method for commodities’. The specific proposals are then put forward simply as a 

modification by addition of a few paragraphs to the existing chapter II, which is based on 

assumptions derived from the independent entity principle. This fundamentally 

misunderstands the nature of the problem, and the reasons which have led developing 

countries to adopt the so-called Sixth Method. The central problem underlying the 

commodity transactions between two related parties is the lack of validity of the price settled 

by such an agreement. Independent parties trading commodities settle their agreements in 

open markets and generally based on future prices. However, such conditions are necessarily 

different between related parties where such transactions take place within large corporate 

groups. These are generally vertically-integrated, so that the commodity is transferred to the 

related party for processing and perhaps eventual use in manufacturing; or they are large 

diversified commodity traders and brokerages. Transfers within such large integrated 

corporate groups cannot be regarded as in any way equivalent to transactions between 

unrelated parties. This gives rise to a range of problems for tax authorities seeking to 
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establish an appropriate level of profit for the commodity producing subsidiary of such a 

group. 

2. First is the question of risk. Due to the characteristics of the extractive industries producing 

such commodities, the producer faces risks resulting either from natural causes (i.e. the 

weather) or from the volatility of the markets which often produce wide price fluctuations, or 

indeed both. An independent producer can try to manage such risks by using forwards 

contracts, and may also benefit from knowledge of published prices where there is organised 

trading of derivative contracts based on relevant commodities. However, an integrated firm 

can internalise this risk management, by combining the relative security of supply due to 

involvement in production, with the management of stocks and ultimate delivery. Often, it 

assigns the trading activity to an affiliate to which it attributes substantial risks and capital, in 

order to justify the fact that it receives a disproportionate profit margin. 

3. Secondly, the commodity supply chain often includes a number of other activities which 

are generally internalised within integrated corporate groups, such as logistics, insurance, 

transportation and commercialisation. Like commodity trading, these functions may also be 

assigned to separate affiliates which, because of the nature of the functions concerned, can 

easily be organised so that their profits are attributable to jurisdictions where they will be 

subject to low levels of taxation.
9
 Thus, commodity producing countries face the situation 

where the profits attributable within an integrated firm to physical production are often far 

lower than those to related service activities. Since such service activities are easily organised 

in such a way as to bear low taxes, this is a major source of BEPS. The BEPS effect in 

respect of transactions with commodities and extractive industry is possibly even more 

critical for developing countries than similar practices in other sectors of economy. This is 

due to the primary importance and key nature of this industry for the economies of many 

developing countries and thus inherent reliance and dependency of the state budgets of these 

countries on the tax revenues from these commodity producing or extracting activities.  

4. In this context, the standard OECD approach to transfer pricing is clearly unsuitable. The 

Guidelines specify that the starting point in evaluating the profits of associated enterprises 

should be the transactions between them, which are supposed to be evaluated by reference to 

comparable transactions between unrelated entities. However, it should be clear that a 

transaction between related parts of an integrated corporate group has none of the 

characteristics of a contract freely negotiated between truly independent parties, since all of 

its terms and conditions will have been decided administratively and aimed at maximising the 

benefits to the firm as a whole. Indeed, in the case of primary commodity production, the 

producing affiliate will generally be very much subordinate to the concerns of the firm’s head 

office, which is likely to focus on the upstream and marketing aspects of the business. In our 

view, therefore, such contracts should not be considered the starting point.
10

 Recognising the 

lack of suitable comparables in many cases, the OECD has increasingly moved towards the 

attribution of profits based on the functions performed, assets owned and risks borne by the 

various affiliates. In our view, this also is unsuitable, since MNEs design corporate structures 

involving functional fragmentation frequently with BEPS objectives, as described above.  

                                                 
9
 For a recent evaluation of evidence on the use of commodity hubs see Alex Cobham, Petr Janský and Alex 

Prats, ‘Estimating Illicit Flows of Capital via Trade Mispricing: A Forensic Analysis of Data on Switzerland’, 

Centre for Global Development, Washington, February 2014. 

10
 For a discussion on the validity of contracts within economic groups, see e.g. Corti, A.H.M. (2012) “Algunas 

reflexiones sobre los mecanismos de exacción de la renta impositiva nacional. A propósito de las ficciones de 

contratos al interior de los conjuntos económicos.” Derecho Público Nro 2. Editorial Ministerio de Justicia y 

Derechos Humanos de la Nación. ISSN: 2250-7566. Year 1, Number 2, October, 2012.  
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5. It is therefore, in our view, mistaken for the DD to assert that the comparable 

uncontrolled price is the appropriate method of adjusting the profits of associated 

enterprises which are producers of commodities, and misleading to say that quoted 

prices can be used as a CUP, subject to comparability adjustments. It should be made 

clear at the outset that the Sixth Method is not a version of the CUP. The adjustment of 

the profits of associated enterprises is not a matter of finding the ‘correct’ prices for 

transactions between them. The Sixth Method should be understood as using quoted 

prices for relevant commodities to establish a clear benchmark which results in 

attributing an appropriate level of profits to the affiliate producing the commodity 

concerned. 

6. The Sixth Method has been adopted by a number of developing countries because it has a 

number of advantages, but they have also in practice experienced difficulties applying it. Its 

advantages are that a quoted price can provide a clear and relatively objective point of 

reference to challenge the prices attributed in transactions between related entities. In some 

circumstances it may be possible to identify such a price which can be used as an appropriate 

benchmark, usually with some modifications, if applying it seems to result in an appropriate 

level of profit. This can establish a basis for rules which are easy to administer and do not 

involve either subjective judgment or detailed examination of facts and circumstances.  

7. The difficulties which have been experienced are both in identifying a suitable benchmark 

and because, once such a benchmark has been established, it is possible for the firm 

concerned to organise the transactions between its affiliates to take advantage of it. An 

important element in this, which is not mentioned in the DD, is that transfer pricing 

documentation is generally presented to the tax authorities after the transaction has been 

made, enabling the adoption by the taxpayer of the most advantageous quoted price. This 

seems to have been overlooked in the DD, for example when it refers in paragraph 4.2 to the 

possibility of using a deemed pricing date, but only ‘in the absence of evidence of the actual 

pricing date agreed by the parties to the transactions’. What should be mentioned is the 

impossibility of considering an agreement between two related parties as sufficient proof of 

the date of settlement of the price of the commodity transaction.  

8. Paragraph 6 refers to the difficulty faced by tax authorities ‘in obtaining information to 

verify the price of commodities, including pricing date conventions and comparability 

adjustments.’ In reality, the problem is rather that such an agreement and all its contents, 

including the date, are a consequence of that intra-group relationship, and have not been the 

result of a negotiation between independent parties. In relation to the ‘conventions’ 

mentioned, the export of commodities, when performed between independent parties, is 

generally done through contracts for futures. However, when the two parties are related ones, 

a ‘future sale’ does not make sense, unless it has been performed between the firm’s trading 

arm with third parties and afterwards settled with the related party exporting the goods. 

Hence, the relevant concern should be how to apportion the aggregate profits resulting from 

the combined activities, based on the real economic activities in each country. 

9. Another point overlooked in the DD is the relevance of the risk involved in commodity 

production for export. This is indeed generally ignored in the evaluation of related party 

transactions, and risks are generally considered to be borne by the upstream entities engaged 

in trading and commercialization. In our view, as explained in more detail in our submission 

on Risk, Recharacterisation and Special Measures, it is inappropriate to accept any such 

attribution of risk to a particular part of an integrated firm. One of the main reasons for the 

existence of such firms with their ability to internalise and integrate activities is precisely to 

share risk. Generally the attribution of the bearing of risk to a particular affiliate in such a 
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firm should be disregarded, as it is likely to be BEPS-motivated. In evaluating the appropriate 

level of profit for a production subsidiary, it is relevant to take into account the inherently 

risky nature of the production of primary products, which is generally reflected in wide 

fluctuations in market prices, and consequently of government tax revenue from such 

activities. Also, access to raw materials could be considered a type of location-specific 

advantage, which should justify an appropriate profit adjustment. 

10. Paragraph 7 mentions that research will be undertaken as part of the Tax and 

Development Programme ‘to identify common adjustments to quoted prices to account for 

physical and functional differences in the controlled transaction and with that supplement the 

BEPS work with practical tools to help developing economies make maximum use of quoted 

prices for commodities.’ We suggest that this work should primarily be performed by 

researchers in the developing countries themselves, where very complete knowledge is 

generally present of the problems faced. One such is that of the mis-categorisation of goods, 

for example exporting gold together with common rock, in order to make a reference to 

quoted prices inappropriate.
11

 Such practices border on evasion, and it is these that should be 

reviewed before any possible adjustments are normalized in order to reduce the market price 

of the commodities for comparability purposes. 

11. Paragraph 12.2 to be included after paragraph 2.16 of the Guidelines states that ‘A 

relevant factor in determining the appropriateness of using the quoted price for a specific 

commodity is the extent to which the quoted price is widely and routinely used in the 

ordinary course of business in the industry to negotiate prices for uncontrolled transactions 

comparable to the controlled transaction.’ However, it should be made clear that such quoted 

prices should refer to geographically relevant markets, in order to avoid, as much as possible, 

the excessive use of comparability adjustments.  

12. Paragraph 12.3 to be included after paragraph 2.16 of the Guidelines points to only some 

of the many aspects to be taken into account in comparing a quoted price with the actual 

relationships between a commodity production subsidiary and the rest of the MNE group. In 

our view, these many differences mean that the aim should not be to conduct an exhaustive 

and detailed comparability analysis of all the contracts involved to arrive at the ‘correct’ 

price. This would undermine the main advantage of the Sixth Method, which is to provide a 

clear and objective standard, which is easy to administer. We suggest that quoted prices 

should be used as a guide, taking into account the comparability factors mentioned here 

(and others), on the basis of which the tax authority should establish a benchmark 

price. Such a price should be one that results in an appropriate level of profit for the 

affiliate based on its activities in the country, and taking into account the value it 

creates for the MNE as a whole. Using quoted prices as a starting point for attempting to 

identify a ‘correct’ price by considering the many possible adjustments to be performed, 

would be a pointless cat-and-mouse game. For example, some adjustments would relate to 

the premiums for quality, but are very difficult to apply in practice, since misclassification of 

goods in order to settle prices that are different from appropriate market quotes are 

unfortunately part of the commodity market’s practices. Certainly, selection of the 

appropriate quoted price to use as the basis for a benchmark should take account of issues 

such as quality; factors such as delivery date are better dealt with by taking an average over a 

period of time; and other adjustments could be made to take into account the advantages a 

production affiliate provides to an integrated group of security of supply.  

                                                 
11

 A description of these practices can be found in Gutman, N. (2013) “Argentina en la frontera minera”. 

Ediciones del CCC Centro Cultural de la Cooperación Floreal Gorini; CEMoP. 1era edición. Buenos Aires, 

2013 
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13. Paragraph 12.4 to be included after paragraph 2.16 of the Guidelines sets a good intention 

that would serve the purpose of good practices within MNEs and for auditing purposes.  

14. The proposal to introduce a ‘deemed pricing date’ for commodity transactions is once 

again based on the mistaken assumption that the Sixth Method is based on the CUP method. 

It proposes that such a deemed date would apply only ‘in the absence of reliable evidence of 

the pricing date actually agreed by the associated enterprises in the controlled commodity 

transaction.’ However, what is lacking is a clarification of what would be the ‘evidence’ of 

the pricing date agreed between two related parties. As we have argued above, the Sixth 

Method should aim to establish a suitable benchmark price. If it is considered desirable that 

this price should be in relation to a date, an objectively verifiable date could be chosen, e.g. 

the shipping date as suggested by the DD, because it needs to be settled and verified by an 

institution controlling both the physical shipment and the parties involved. Another 

possibility which should be mentioned is to use an average of prices over a longer period of 

time. This may more accurately reflect the relations within an integrated MNE, in which a 

producing affiliate’s role is to ensure continuity and stability of supply.  

15. We suggest that a clearer appreciation and explanation of the Sixth Method as involving a 

benchmark and not a CUP, as well as being easier to administer, would make it easier to 

reduce possible conflicts both with taxpayers and between tax authorities. It would eliminate 

the need for detailed analysis of individual contracts, and retrospective price adjustments, and 

provide greater stability. It is obviously important that such a benchmark should be set at a 

level which results in a level of profitability which fairly reflects the activities carried out and 

value provided by the relevant producer affiliate within the corporate group concerned.  

16. While we recognise that the current system as represented by the entire Guidelines will 

not disappear immediately, it must be recognised that it is inherently a defective system. 

Hence, the current reform proposals should be formulated in a way which begins to establish 

more secure foundations for the system. For those reasons, we applaud the attempt in this DD 

towards a consideration of the reality of developing countries and all other efforts that would 

improve administration and cost-effectiveness; although, as has already been mentioned at 

the beginning of this document, the OECD is not the place for a discussion that will affect all 

developing countries, the majority of which do not have a voice or vote at the OECD. 


