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This response is submitted by the BEPS Monitoring Group (BMG). The BMG is a group of 

specialists on various aspects of international tax, set up by a number of civil society organizations 

which research and campaign for tax justice including the Global Alliance for Tax Justice, Tax Justice 

Network, Christian Aid, Action Aid, Oxfam, Tax Research UK. This response has not been approved 

in advance by these organisations, which do not necessarily accept every detail or specific point made 

here, but they support the work of the BMG and endorse its general perspectives.  

This response has been prepared by Francis Weyzig, with input from Jeffery Kadet, Christiana HJI 

Panayi, Yansheng Zhu and Sol Picciotto, and with comments from other members of the Group.  

We welcome the opportunity to comment on the Public Discussion Draft regarding Follow-up Work 

on BEPS Action 6: Preventing Treaty Abuse, published by the OECD on 21 November 2014. Our 

comments build on the BMG’s previous submission on 9 April 2014, in response to the first Public 

Discussion Draft on Action 6, and the BMG’s OECD BEPS Scorecard, which discussed the OECD’s 

Reports on Action 6 of 16 September 2014. In our view, the scorecard highlighted some issues that 

require continued attention. 

We will begin with some general comments, and then address some (but not all) of the specific 

questions posed in the current Public Discussion Draft. 

 

1. GENERAL COMMENTS 

The current discussion draft asks for input on specific technical issues, including some rather detailed 

ones, to support decision making on the final text. This raises the question how the OECD will 

approach urgent political issues regarding the implementation of measures against treaty abuse. We 

acknowledge that these may be more difficult to include in a public consultation round, but we are 

concerned that the OECD has not presented a clear strategy so far for implementation of the 

proposals. 

A strong mechanism is required to ensure implementation especially by key countries 

It is important to face up squarely to the problem that the majority of existing treaties do not contain 

any anti-abuse provisions, and almost none have one in the form now proposed. Including these 

provisions into existing treaties will require the consent of all partners to existing treaties. Even if this 

process is speeded up through the proposed multilateral instrument, it would require all relevant states 

to accede to that instrument. This would need to include states which have developed extensive treaty 

networks, sometimes combined with domestic laws that make them suitable to use as conduits for 

investments. These include OECD and G20 countries (e.g. the Netherlands, Switzerland) as well as 

non-OECD/non-G20 countries (e.g. United Arab Emirates, Qatar and Mauritius). Many developing 

countries have few or even in some cases no tax treaties, and in some respects they may be considered 

fortunate. However, if they have even one treaty, it may be used as a conduit for investment, unless it 

contains an anti-abuse provision.  

http://bepsmonitoringgroup.wordpress.com/
https://bepsmonitoringgroup.files.wordpress.com/2014/04/bmg-treaty-abuse-submission.pdf
https://bepsmonitoringgroup.files.wordpress.com/2014/10/oecd-beps-scorecard.pdf
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Hence, a key political issue is how to prevent any country from operating as regional or global treaty-

shopping platform. If key countries with special tax treaty networks would not cooperate to 

implement Action 6, it would be severely undermined. Treaty abuse can only be effectively addressed 

if all relevant countries cooperate. Developing countries are not in a position to easily persuade treaty 

partners to amend their existing treaties. The only effective measure would of course be for countries 

to threaten to cancel existing treaties, but this would be highly impractical for individual states and in 

some cases there might be repercussions. OECD members and G-20 countries should therefore use 

their political power to bring in all key non-OECD/non-G20 countries, agreeing on a strong 

mechanism to enforce cooperation if necessary.  

This issue should be addressed separately from the discussions on the content of the proposed 

multilateral instrument. Countries with special treaty networks may be reluctant to refuse openly the 

addition of the proposed anti-abuse provisions to existing treaties. However, they may attempt to 

barter their consent in order to ensure that other provisions of the multilateral instrument would be 

acceptable to them. This could put at risk many of the potential gains of the BEPS project.  

We therefore suggest that a political commitment should be sought now through the G20 to support a 

Declaration Against Harmful Tax Practices. Such a Declaration should include a commitment to 

include in all tax treaties the minimum standard for anti-abuse provisions now proposed under Action 

6. It should of course also encompass commitments to accept the proposals and standards to combat 

Harmful Tax Practices being developed under Action 5.  

Developing country preferences should have priority 

A second key issue is how to decide which type of anti-abuse provisions will be applied to each 

treaty. If a non-G20 developing country has a strong preference for a specific provision, we suggest 

that the choice of the developing country should be decisive in determining the type of provision in its 

treaties with OECD and G20 partners. Expecting developing countries to have to apply a range of 

different anti-abuse measures would unnecessarily strain their administrative capacity. Clearly, this 

issue has implications for Action 15 on the development of a multilateral instrument as well. 

Developing countries explicitly requested at the BEPS engagement meeting on 11-12 December 2014 

that outputs should be practical and easy to implement. A failure to deliver on this would not just 

hamper effective implementation of measures against treaty abuse, but could affect the whole range of 

BEPS Actions, especially if other Actions result in high administrative burdens too. In case OECD 

members cannot agree how to resolve this, the CTPA should point out clearly that they are putting the 

success of the whole BEPS project at risk. However, developing countries have a responsibility 

themselves too, because they also have treaties among themselves. It is in the interest of all that 

implementation becomes not too burdensome. 

It might be useful if the CTPA makes an inventory of all countries’ preferred type of anti-abuse 

measures. If it turns out that a large majority of capacity-constrained developing countries prefers a 

single type, this could be made the default option, including for the multilateral instrument. 

Limiting complexity should be a guiding principle 

The existing network of thousands of bilateral tax treaties, all of them different, inherently creates a 

lot of complexity. The various options for anti-abuse provisions in tax treaties will make the 

international tax system even more complex. Under the proposed minimum standard, some treaties 

may include a principal purposes test only, others a limitation-on-benefits rule plus an anti-conduit 

rule, and yet others a combination of limitation-on-benefits plus a full principal purposes test. This 

makes it challenging to achieve practical and easy implementation. Further technical decisions can 

http://www.oecd.org/ctp/workshop-with-developing-countries-to-plan-deepened-engagement-in-beps-project.htm
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still make a substantial difference, though, and limiting complexity where possible should therefore 

be a guiding principle for finalising the model treaty provisions. 

The following suggestions could limit complexity and therefore make it easier to implement the 

proposals for Action 6: 

- Present a default option for anti-abuse provisions in the model text, reducing the use of 

alternative choices; 

- Align the wording of the LOB and PPT clauses as much as possible and ensure that their 

commentary is clear and concise; 

- Provide further clarifications and practical examples in the Commentary, for example on the 

difference between “associated enterprise” and “persons connected to a person” used in the 

proposed LOB rule, and between “primary place of management and control” used in the 

proposed LOB rule and “the place of effective management” used in other tax treaty 

provisions; 

- Limit provisions designed for specific situations, recognising that limiting complexity is more 

important than designing treaty provisions that lead to the desired outcome in all conceivable 

situations; 

- Limit the scope for discretionary exemptions; 

- Adjust existing treaties with LOB or PPT clauses to the new standard. 

In the long term, a more fundamental reform of the international corporate tax system may be 

required to overcome the ever-increasing complexity of the current system of bilateral tax treaties.  

Technical assistance to developing countries should be fully integrated into the BEPS project 

A related technical issue is how to effectly implement the proposed LOB rule in developing countries.  

As mentioned in paragraph 16 of Action 6, the proposed LOB rule is based on the experiences of the 

US, Japan and India. Thus, the rule might be not easily understandable for competent authorities in 

developing countries that have not concluded tax treaties with one of these three countries. Some 

developing countries also have domestic legal systems that differ substantially from those on which 

the proposed LOB rule is based, therefore a mismatch resulting from the underlying domestic legal 

system might occur, which would undermine the effect of anti-abuse measures. Furthermore, for 

countries in shich English is not an official language, it is a major challenge how to precisely translate 

the proposed LOB rule into their own languages in order to have it properly implemented by their 

competent authorities. In view of all factors mentioned above, it would be essential that developing 

countries receive sufficient technical assistance and capacity building to implement the anti-abuse 

provisions proposed under the Action 6. Unfortunately, the current set of proposed Actions for the 

BEPS project does not include an explicit commitment to ensure sufficient technical asstistance and 

capacity buildling for the implementation of each Action in all developing countries. The necessary 

support should therefore be fully integrated into the BEPS project, for example as part of the final 

plans for Action 6 and each of the other actions. 

Effective implementation requires exchange of information 

Tax authorities of residence states often have access to information that is relevant to source states for 

the application of anti-abuse provisions. In fact, without such information, effective implementation 

of anti-abuse measures becomes very difficult. Tax authorities of source countries might face a large 



4 

 

administrative burden if they would have to assess or verify the financing and activities of foreign 

investors themselves. Effective implementation therefore requires spontaneous exchange of 

information by residence states. The OECD model treaty should therefore include an obligation, or at 

least a strong recommendation, that treaty partners exchange information that is foreseeably relevant 

for the application of anti-abuse provisions. 

2. SPECIFIC QUESTIONS 

Question A3: Discretionary relief provision of the LOB rule 

Maximum transparency is required 

Generally, the ability to give discretionary relief could generate many problems and perpetuate base 

erosion and profit shifting arrangements. Large firms seeking discretionary advantages and lack of 

transparency about discretionary tax rulings are major problems, as illustrated by a range of  

Luxembourg leaks files. Therefore, the parameters for discretion ought to be clearly defined. It would 

be helpful if the OECD clarifies, in its Commentary, that discretionary relief is intended for 

exceptional situations only. 

The possibility for discretionary relief could also give rise to undue pressures on tax officials and 

create an enabling environment for corruption. Exchange of information on positive discretionary 

relief decisions among competent authorities would not help to create the necessary domestic checks 

and balances. To discourage corrupt practices, and to create more clarity for tax payers, the OECD 

should strongly recommend that tax authorities publicly disclose their decisions regarding requests for 

discretionary relief, including explanations of the decision. These could if necessary be anonymised.  

Various OECD countries, including the US, already have such a system in place for tax rulings in 

general. 

In addition,  the OECD could require tax authorities to exchange information on such decisions.. They 

should be included in the procedures proposed for compulsory spontaneous exchange of information 

under Action 5. 

Application in the EU will be restricted 

As for EU Member States, any power to give discretionary relief must be tested against the state aid 

prohibition (Art 107 TFEU). Aids given contrary to the Treaty provisions are incompatible with EU 

law and have to be recovered. There are five cumulative requirements for under the Treaty. 

1. There has to be an aid in the sense of a benefit or advantage,  

2. granted by a Member State or through Member State resources,  

3. the aid must favour certain undertakings or the production of certain goods (the ‘selectivity’ 

principle),  

4. distort or threaten to distort competition,  

5. and must be capable of affecting trade between Member States. 

The Commission’s draft Notice on the application of the State aid rules to measures relating to direct 

business taxation (OJ 98/C 384/3) reiterates that treating taxpayers on a discretionary basis may 

indicate selectivity where the exercise of the discretionary power goes beyond the simple 

management of tax revenue by reference to objective criteria. There have also been a number of legal 

cases on this point. 
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Furthermore, in the past few months, the Commission has issued several decisions against some 

Member States on the basis that their advance pricing agreements led to selective tax advantages 

contrary to the state aid prohibition. The multinationals and jurisdictions involved were Apple in 

Ireland, Starbucks in the Netherlands and Fiat in Luxembourg. The fact that the Commission started 

investigations in this area suggests that it is likely to continue scrutinising discretionary practices of 

tax authorities. 

Practical example illustrates complexity 

Drawing from practical experience, we can think of situations where discretionary relief would be 

appropriate. At the same time, it can be very difficult to distinguish such situations from undue tax 

avoidance. As a consequence, the possibility for discretionary relief can make the application of the 

LOB rule very complex, creating a large administrative burden for tax authorities. The following 

example, which the OECD might use in the commentary, illustrates our point. 

Suppose a company from country A and a company from country B form a 50-50 joint venture. This 

joint venture assembles the two companies’ products into a single product that would be sold to 

customers. The joint venture would not be a controlled subsidiary of either joint venture partner. The 

two companies plan for the manufacturing facility to be in country C and for all products to be sold in 

C. The joint venture agreement provides that if the manufacturing and sales in C are a success, then 

they would want to form additional joint venture operations in other countries. 

If the company to be formed in C were itself the joint venture vehicle, directly owned by the two joint 

venture partners, then the management of the joint venture company would likely want any future 

joint venture operations in other countries to be formed as subsidiaries of the joint venture company in 

country C. However, this might result an additional layer of withholding taxes as dividends are 

distributed from subsidiaries in other countries to the joint venture’s headquarters in C, and then 

onwards from C to the joint venture partners in A and B. 

In this case, one might consider it appropriate that the joint venture establishes its parent company in 

an intermediate country, and structures any future expansions as direct subsidiaries of this parent, with 

a view to reducing effective withholding taxes for profits from those future operations to the rates that 

would apply to direct distributions from the subsidiaries to the joint venture partners in countries A 

and B. In this case, discretionary relief could be granted by country C as well as the countries of 

future expansion if the LOB requirements in their tax treaties with the intermediate country are not 

otherwise met. However, it could be very difficult to distinguish such a situation from a conduit 

structure where there is no intention to meaningfully expand operations into other countries. In 

addition, it would be undesirable that in this situation discretionary relief were to result in effective 

withholding taxes that are lower than the withholding taxes on direct distributions to A and B. This 

raises the question whether partial discretionary relief could be an option too, which would create 

even more complexity. 

Questions A4-6: Equivalent beneficiary and derivative benefits provisions of the LOB 

rule 

EU law allows application of LOB rules 

Strictly speaking, a derivative benefits clause is not yet required under EU law, because the Court of 

Justice in the famous D case has accepted the bilateralism of tax treaties and did not demand an most-

favoured nation (MFN) clause (Case C-376/03 [2005] ECR I-5821). In other words, in this case the 

Court found that the tax treaty benefits given under a tax treaty were unique to that tax treaty so an 

EU national not benefiting under the treaty (as he was not tax resident in the treaty countries) could 
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not demand the extension of treaty benefits. This reasoning was followed in the ACT Group Litigation 

case (Case C-374/04 [2006] ECR I-11673) and extended to LOB rules, showing the Court’s 

reluctance to interfere with anti-treaty-shopping provisions. LOB rules were considered to be a natural 

corollary of the bilateralism enshrined in tax treaties. They were characterised by the Court of Justice 

as “an inherent consequence of bilateral double taxation conventions”, not precluded by Treaty 

provisions on freedom of establishment. 

Therefore, although LOB rules contain mechanical tests, similar to those that the Court has found to 

be disproportional in its general tax abuse case law, the Court has specifically refrained from striking 

down LOB rules. 

Question B15: Discretionary relief under the PPT rule 

Discretionary relief should be left out or least clearly restricted 

As far as we are aware, existing tax treaties with a main purpose test do not provide for the possibility 

of discretionary relief, so it is not immediately clear why such a possibility is necessary. It is difficult 

to think of a situation where discretionary relief would be essential. In our view, the example of a 

capital gain on shares mentioned in the discussion draft should not qualify for treaty benefits, because 

it is equivalent to a dividend distribution in economic terms.  

If some OECD members insist on allowing discretionary relief under the PPT rule, the guidance in the 

Commentary should make clear that situations where discretionary relief is warranted will be rare. 

The parameters for discretion ought to be clearly defined and there should not be any encouragement 

in the Commentary or elsewhere to provide discretionary relief where a taxpayer has voluntarily 

entered into an avoidance arrangement. Furthermore, similar to the discretionary relief provision 

under the LOB rule, maximum transparency would be required on all discretionary decisions to 

prevent an enabling environment for corruption. 
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