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This response is submitted by the BEPS Monitoring Group (BMG). The BMG is a group of 

experts on various aspects of international tax, set up by a number of civil society 

organizations which research and campaign for tax justice including the Global Alliance for 

Tax Justice, Tax Justice Network, Christian Aid, Action Aid, Oxfam, Tax Research UK. This 

response has not been approved in advance by these organisations, which do not necessarily 

accept every detail or specific point made here, but they support the work of the BMG and 

endorse its general perspectives.  

This response has been prepared by Richard Murphy, with comments and input from Jeffery 

Kadet, Sol Picciotto and other members of the Group.  

1. GENERAL 

We welcome issue of a discussion draft on transfer pricing documentation and CBC reporting 

by the OECD and are grateful for the opportunity to comment. 

We note that the OECD has specifically requested comment on some issues. We have done 

so where we have a relevant comment, but we have also commented on other matters referred 

to in the discussion draft where we think it appropriate to do so. Where possible comments 

refer to a paragraph or section number. We begin with two general comments here. 

1.1. Basis for CbC Reporting. 

Firstly, in our view, the development of a template for country-by-country reporting is central 

to the BEPS project, and not merely a subset of transfer pricing documentation. We recall 

that there is a specific mandate from the G20 requiring the development of `a common 

template for companies to report to tax administrations on their worldwide allocation of 

profits and tax’ (St Petersburg Declaration, Tax Annex). This is a key element to enable tax 

authorities to ensure, as the G20 has also mandated, `that profits are taxed where economic 

activities occur and value is created’.  

This does not concern only transfer pricing, but all the techniques used for base erosion and 

profit shifting. Therefore, in our view it should not be treated as only a matter of transfer 

pricing documentation. No doubt it was convenient administratively for the Committee on 

Fiscal Affairs to integrate the issue into its previous work on this narrower topic. But it must 

be considered as a distinct matter, relevant to all the main BEPS action points.  

For the same reason, we question the proposal to formulate the disclosure standard as a 

chapter of the Transfer Pricing Guidelines. We suggest that the requirement for CBC 

reporting should be more firmly anchored directly in the Commentary to articles 7 and 9 of 

the model treaty. It should also be considered as a provision to be included in the proposed 

multilateral convention. 

1.2 Degree of Disclosure 

Secondly, there is the question of the degree of disclosure. The OECD has taken the firm 

view that its mandate is limited to disclosure of the Report to tax authorities. We appreciate 
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that from that viewpoint, the main priority is to ensure disclosure of the information 

necessary for effective risk assessments by local tax authorities. This may necessitate 

disclosure of information which companies would prefer to treat as confidential.  

However, there are wider concerns of corporate accountability both to stakeholders and the 

general public. This is also a question of good tax governance. As the BEPS project has 

recognised, the public concern that large corporations are able to deploy BEPS techniques to 

minimise the taxes they pay also undermines the general legitimacy of taxation. This has 

already resulted in the development of international standards for country-by-country 

reporting for specific industry sectors, notably extractive industries and banking and finance, 

which are also becoming legal requirements in the USA and the EU, as well as many other 

countries. There are also differing disclosure requirements on companies depending on where 

they seek a stock exchange listing.  

There are therefore many strong arguments for going beyond a merely sectoral approach, and 

establishing a general disclosure standard for all large transnational corporations. We 

therefore suggest that the G20 should follow up the matter, once the OECD has developed a 

more specifically focused tax disclosure standard. At that stage it would be easier to open up 

a broader debate about what type of information is legitimate for companies to treat as 

confidential, and what should be publicly disclosed. For example, the OECD tax disclosure 

standard may reasonably require details of specific internal arrangements, which might 

validly be considered confidential.  

On the other hand, we find it hard to see any justification for secrecy of aggregate 

information on items such as employees, assets, profits and taxes by country. This is the main 

information which should be required in the Master File template. In our view, the only valid 

reason for non-publication is commercial confidentiality. This test should be applied strictly 

in this context. Since the proposal is for a template which would be a global requirement, it 

would not affect the competitive position of specific firms. We support the suggestion that 

the Master File should include details of Advance Pricing Agreements (APAs) and Mutual 

Agreement Procedure cases, which at present are considered confidential. However, our view 

is that it is inappropriate for either of these to be treated as secret. Confidentiality undermines 

public confidence by creating an impression that tax authorities are making secret deals with 

large companies. Also, such publication would make the system more effective by promoting 

consistency, as the principles applied in the decisions would provide guidance for both other 

taxpayers and other tax authorities. 

We support on this point, as well as others, the submissions by other civil society 

organizations, including the Trade Union Advisory Committee (TUAC). 

2. SPECIFIC COMMENTS 

Section B1. Comments are requested as to whether work on BEPS Action 13 should include 

development of additional standard forms and questionnaires beyond the country-by-country 

reporting template.  

No comment. 

Section B1. Comments are also requested regarding the circumstances in which it might be 

appropriate for tax authorities to share their risk assessment with taxpayers. 

We are of the opinion that tax authorities should be encouraged to share their transfer pricing 

risk assessments with taxpayers because: 

a. Transparency assists understanding; 
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b. Transparency cannot be a one-way process. Indications of mutual respect are critical 

to any relationship, including that between a tax authority and a taxpayer;   

c. Such disclosure will encourage an improvement in processes to reduce risk of transfer 

pricing enquiry; 

d. Feedback to tax authorities will improve their processes and so effectiveness. 

For these reasons we think that the manual should mandate such disclosure.  

Section B3. Comments are specifically requested on the appropriate scope and nature of 

possible rules relating to the production of information and documents in the possession of 

associated enterprises outside the jurisdiction requesting the information. 

In most countries, the legal question is not where the information is located, but whether the 

legal person from whom the information is requested has the power to obtain that 

information. Although companies have sometimes used the separate entity principle to try to 

obstruct disclosure, there is no real difficulty in requiring a parent company to produce 

information relating to its affiliates. In practice of course such information is easily available 

to central management of corporate groups. Hence, requiring its production should pose no 

legal problems. We suggest adding the following sentence at the end of paragraph 15: `Where 

an MNE group has a central tax management, this group is expected to directly support the 

information requirements of any local tax administration’. 

Section C1. Comments are requested as to whether preparation of the master file should be 

undertaken on a line of business or entity wide basis. Consideration should be given to the 

level of flexibility that can be accommodated in terms of sharing different business line 

information among relevant countries.  

We welcome the idea that master files should be prepared on a line of business basis. Doing 

so clearly provides much more relevant information to tax administrations on which risk 

assessments are to be made. It also accepts the reality that multinational corporations are in 

reality single integrated businesses (or a number of such businesses) organised largely for 

artificial purposes through separate legal entities. 

We believe it important that there be as much commonality in the corporation tax returns and 

other information submitted by the members of multinational corporations as possible. 

Hence, we think that master files should be shared with each country in which a multinational 

corporation has an affiliate subject to tax, or with any country in which it or an affiliate 

operates through agents (whether related or not) or through other business structures such as 

commissionaire arrangements. Information on all business lines should be provided to each 

country, even if a particular business line might not be directly applicable to all countries. 

This is because the delineation of business lines in multinational corporations is artificial 

when they all form part of a total corporate whole that shares management, financing, risk, 

reporting systems, head office support, outsourced functions and many other factors in 

common.  

Section C1. Consideration should also be given to how governments could ensure that the 

master file covers all MNE income and activities if line of business reporting is permitted. 

There is a relatively straightforward mechanism for achieving this objective. A master file 

must include a reconciliation of all business line reports to individual jurisdiction reports as 

required by CBC (see below) and to the overall multinational corporation’s consolidated 

financial statements of which they must, inevitably, form a part. 
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This will mean that, by default, such business line reports will need to: 

a. Reconcile turnover by line with turnover by jurisdiction and for the group, inevitably 

requiring disclosure of turnover by source and destination and the identification of all 

intra-group transactions; 

b. Reconcile employee head count and costs by business line report with jurisdiction 

reports; 

c. Reconcile capital employed and tangible assets used with jurisdiction reports; 

d. Reconcile royalties paid and received, interest paid and received and services fees 

paid and received on an intra-group basis with jurisdiction reports; 

e. Reconcile profit before tax with jurisdiction reports; 

f. Explain any residual profits or losses incapable of reconciliation with jurisdiction 

reports on a country-by-country reporting basis as shown in or excluded by business 

line reports; 

g. Reconcile jurisdiction reports on a country-by-country reporting basis to group 

consolidated profits without in this case any residual elements being allowed since all 

profit must be located; 

h. Reconcile group consolidated profits with net profits before tax as reported to tax 

authorities by jurisdiction as opposed to net profit before tax as reported on a country-

by-country reporting basis to therefore reveal profit not reported for tax purposes. 

This reconciliation process will produce most of the data needed to reveal any base erosion 

and profit shifting which may be taking place. 

Section C1. A number of difficult technical questions arise in designing the country-by-

country template. Specific comments are requested on the following issues, as well on any 

other issues commentators may identify: 

• Should the country-by-country report be part of the master file or should it be a 

completely separate document?  

We recognise that for convenience the country-by-country report has been included as a part 

of the transfer pricing master file. However, it cannot be merely a subset of the transfer 

pricing master file; rather, its use as a stand-alone document must be recognised and 

acknowledged in appropriate guidance since it will have important functions and uses that go 

far beyond only transfer pricing. 

As we explained in section 1 above, country-by-country reporting is not solely about transfer 

pricing. Country-by-country reporting: 

a. Is a risk assessment tool that has much wider application than merely transfer pricing 

analysis (e.g. whether activities of other group members may have a taxable nexus to 

a country, etc.); 

b. Does not provide detailed data on transfer pricing but does instead provide 

information from which tax administrations can make risk assessments on the 

effectiveness of chosen methods of profit allocation between group entities and 

between jurisdictions; 

c. Identifies risk of base erosion and profit shifting arising from a wide range of 

activities and intra-group relationships; 

d. May help to inform decisions on the appropriateness of the treatment of subsidiaries 

or PEs and the attribution of income to them, as well as to suggest bases that might be 

adopted for allocating income between jurisdictions; 
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e. May indicate (via the reconciliation process noted above) the existence of residuals 

that should require profit split allocation and whether these are appropriately located 

in relation to underlying economic activity. 

For these reasons we think country-by-country reporting data requires consideration at an 

early stage in the risk assessment of the tax affairs of any group entity. It must not be seen 

only by transfer pricing specialists. Guidance to local administrations must make this clear. 

• Should the country-by-country template be compiled using “bottom-up” reporting from 

local statutory accounts as in the current draft, or should it require (or permit) a “top-

down” allocation of the MNE group’s consolidated income among countries? What are 

the additional systems requirements and compliance costs, if any, that would need to be 

taken into account for either the “bottom-up” or “top- down” approach?  

It should be recalled in any consideration of country-by-country reporting data that this is 

accounting information. Accounting information only has value in comparison. It is in the 

analysis of differences that accounting data can both answer and pose questions for its user. 

Appreciation of this point is important in answering this question because if a bottom up 

approach to the supply of country-by-country reporting data were to be adopted, the country-

by-country reporting information to be supplied to any local tax jurisdiction would be the 

same as the information they should have already received from the entities reporting their 

tax affairs within their jurisdiction. As a result the data supplied would add nothing to the 

understanding of that jurisdiction, and would effectively be useless for their purposes. Only 

the supply of top down data that shows the group’s perception of what is happening within 

their jurisdiction (particularly revealed by sales data on a destination as well as a source basis 

and by profit information) can add to the knowledge of the local jurisdiction as a result. 

Hence, a top down approach is absolutely essential. 

This is also very obviously the case when it is recalled that the purpose of the exercise 

currently being undertaken is the identification of base erosion and profit shifting. Supplying 

bottom up data would not assist in this process. Bottom up data is reported after BEPS has 

taken place. In other words bottom up data cannot reveal that BEPS is occurring because the 

impact of BEPS is implicit within it. It is only top down data that reveals sales / revenue data 

on both a source and destination basis and separates intra-group transactions from those with 

third parties that could reveal the information that the whole BEPS project (including the 

transfer pricing action points) are meant to address.  

There is another reason why top down data must be required. The aim of the BEPS project is 

to ensure that profits are taxed once, and once only. It is true that International Financial 

Reporting Standards and US GAAP financial statements do not indicate the taxable profits of 

a multinational corporation (which is why a reconciliation of declared income to taxable 

income is an essential part of the country-by-country reporting master file) but they are 

currently the best (indeed, the only) view of what that income might be. Therefore any 

attempt to gather data intended to ensure single taxation has to start from that point. A bottom 

up approach to country-by-country reporting would result in a totally new consolidation 

taking place without any consideration of the impact of differing local accounting standards, 

the impact of intra-group transactions and the impact of group consolidation adjustments on 

total income of the firm. The inevitable consequence would be another opportunity to hide 

the true nature of the firm’s income. This would not enable a response to the challenge of 

BEPS but might actually hinder it. 



6 

 

There is a final reason for rejecting the use of a bottom up template for a claim of country-by-

country reporting and that is that this is not country-by-country reporting as it has come to be 

recognised. This is clearly explained in a 2012 publication from the Tax Justice Network 

http://www.taxresearch.org.uk/Documents/CBC2012.pdf which was the basis of many of the 

demands made to G8 and G20 states for this reform.  

• Should the country-by-country template be prepared on an entity by entity basis as in the 

current draft or should it require separate individual country consolidations reporting one 

aggregate revenue and income number per country if the “bottom-up” approach is used? 

Those suggesting top-down reporting usually suggest reporting one aggregate revenue 

and income number per country. In responding, commenters should understand that it is 

the tentative view of WP6 that to be useful, top-down reporting would need to reflect 

revenue and earnings attributable to cross-border transactions between associated 

enterprises but eliminate revenue and transactions between group entities within the same 

country. Would a requirement for separate individual country consolidations impose 

significant additional burdens on taxpayers? What additional guidance would be required 

regarding source and characterization of income and allocation of costs to permit 

consistent country-by-country reporting under a top-down model? 

By definition country-by-country reporting is not prepared on an entity-by-entity basis. As in 

any consolidated financial statement preparation system, of which it is a form, the individual 

jurisdiction reports must reconcile to the overall consolidated financial statements. Hence, it 

must be based on the assumption that there is a single business entity that undertakes the 

activities of the corporate group. Therefore to suggest that an entity-by-entity approach be 

used for country-by-country reporting is a contradiction in terms. It is central to the concept 

of country-by-country reporting that it should provide a consolidated view of the results of a 

multinational corporation on a jurisdiction-by-jurisdiction basis, excluding all intra-group 

trading within each country and explicitly revealing the intra-group transactions undertaken 

on an inter-jurisdictional basis. 

It is inevitable that modest additional costs would be incurred by multinational corporations 

preparing data for the supply of country-by-country information, but this should not be 

overstated. As was said at the November public hearing on this issue by an experienced 

accountant and tax adviser, any competent tax director should have this information already 

readily available. It is almost inconceivable that tax directors, and therefore the companies 

that employ them, do not know their sales (both source and destination), employee headcount 

and costs, profits, tax provision and tax paid, assets employed and intra-group transactions by 

state. Such data are essential for them to fulfil their duties to their companies and, crucially, 

to ensure that the necessary books and records are available to ensure that tax liabilities are 

capable of being fairly recorded at any point in time, as is the requirement of all statutory 

demands for internal control systems (e.g. under the US Sarbanes-Oxley Act). Hence, any 

additional cost is merely for preparing the data for presentation purposes and this is unlikely 

to impose any significant burden on any multinational corporation. 

If extra guidance on this issue were needed then it would focus on: 

a. The need to report turnover on both a source and destination basis (the latter being 

essential to highlight the role of distance based selling in BEPS); 

b. The calculation of full time equivalent staff; 

c. The costs to be included in payroll expenditure (wages, salaries, bonuses, the value of 

http://www.taxresearch.org.uk/Documents/CBC2012.pdf
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benefits in kind as disclosed for local tax purposes and stock option allocations but 

excluding pension, payroll tax, social security and other such ‘on costs’); 

d. The need to report profit on a basis consistent with statutory disclosure (inevitably a 

source basis); 

e. The requirement to ensure that disclosure of tax paid reconcile with tax provisions 

made in accounts requiring a reconciliation of opening tax liabilities at the start of a 

year, plus all income statement and related tax charges for current tax liabilities, less 

tax paid reconciling to closing tax liabilities at the period end date; 

f. The identification of reserves; 

g. The identification of tangible assets; 

h. The identification and categorisation of intra-group transactions generally and those 

requiring specific disclosure; and 

i. The identification and location of agents and commissionaires acting on behalf of 

group members and the functions they perform. 

In our opinion the OECD should develop Tax Reporting Standards for the use of 

multinational corporations affected by this disclosure regime to ensure that they have 

sufficient and consistent guidance on these issues and to avoid mis-reporting. 

• Should the country-by-country template require one aggregate number for corporate 

income tax paid on a cash or due basis per country? Should the country-by-country 

template require the reporting of withholding tax paid? Would a requirement for reporting 

withholding tax paid impose significant additional burdens on taxpayers?  

By definition country-by-country reporting requires aggregate data per country. Entity 

reporting makes no sense: it is not country-by-country data and any entity may trade in more 

than one jurisdiction. In that case aggregate data are essential. 

The choice then offered between a number for corporation tax paid or due is unnecessary. 

Every single multinational corporation that will be subject to country-by-country reporting 

knows both tax paid and due by jurisdiction by country each year. They also know how much 

tax was due at the start of each year and at its close. For that reason we consider that the 

country-by-country report for each jurisdiction should provide both of these numbers, as well 

as a complete reconciliation. 

While withholding taxes paid will not significantly impact risk assessment on purely transfer 

pricing matters, it will be important for the broader base erosion and profit shifting concerns 

of tax administrations. Further, multinational corporations bearing significant withholding 

taxes may want to demonstrate the full taxes they incur. As such, we believe that withholding 

taxes should be a part of country-by-country report. The draft is somewhat ambiguous, and 

should make clear that the report should specify withholding taxes according to the country to 

whose fisc they are paid. 

• Should reporting of aggregate cross-border payments between associated enterprises be 

required? If so at what level of detail? Would a requirement for reporting intra-group 

payments of royalties, interest and service fees impose significant additional burdens on 

taxpayers?  

Country-by-country reporting has always required that all revenues and costs be stated in two 

parts; those to and from third parties and those to and from group entities.  
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By definition all multinational corporations know exactly which of their transactions are 

undertaken between group entities for the purposes of preparing group consolidated financial 

statements since these, by definition, exclude all intra-group transactions. The disclosure of 

any data of this sort therefore would impose almost no additional cost on multinational 

corporations at all. 

• Should the country-by-country template require reporting the nature of the business 

activities carried out in a jurisdiction? Are there any features of specialist sectors that 

would need to be accommodated in such an approach? Would a requirement for reporting 

the nature of the business activities carried out in a jurisdiction impose significant 

additional burdens on taxpayers? What other measures of economic activity should be 

reported?  

Country-by-country reporting has always required the disclosure of the names of all entities 

owned by a multinational corporation that trade in a jurisdiction, whether they are 

subsidiaries, joint ventures or the permanent establishments of entities incorporated 

elsewhere. Every single multinational corporation must be in possession of this data and the 

cost of disclosure would be little more than the cost of printing a sheet of paper. 

The multinational corporation must also know why it owns these entities and precisely what 

they do. That follows from the fact that multinational corporations are in fact single entities 

under common control that are split into separate entities either for operational or other 

reasons, including tax minimization. Once again therefore the cost of disclosure of this 

information is entirely incidental.  

The identification and location of agents and commissionaires acting on behalf of group 

members and the functions they perform must be disclosed as well for tax administrations to 

be able to properly assess taxability. 

The names of all dormant companies in a jurisdiction should also be disclosed.  

We can see no reason why this information should differ between sectors. 

Section D3. Comments are requested as to whether any more specific guideline on 

materiality could be provided and what form such materiality standards could take. 

In our opinion country-by-country reporting data is required for each jurisdiction without 

consideration of materiality. 

This is especially important because for most accounting purposes materiality is based on 

turnover and within a group accounting concept this is usually based on third party turnover. 

The result is that if the turnover of a jurisdiction is largely intra-group it may well be argued 

that transactions are not material and so would not require disclosure if a materiality concept 

were to be used for this purpose but this would mean that significant activity for BEPS 

purposes in many of the world’s tax havens would not be disclosed under OECD 

requirements. For that reason we do not think a materiality concept should be applied for 

country-by-country reporting purposes. 

Further, as indicated elsewhere herein, the various reconciliations that must be required will 

need to include all applicable amounts. 

Section D5. Comments are requested regarding reasonable measures that could be taken to 

simplify the documentation process. Is the suggestion in paragraph 34 helpful? Does it raise 

issues regarding consistent application of the most appropriate transfer pricing method? 
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The prime concern must be to ensure that the template includes all the information that tax 

authorities may require in order to get an adequate picture of the firm as a whole. Arguments 

that such requirements may impose excessive cost burdens on firms because of the complex 

nature of group structures and the large number of affiliates involved cannot be taken 

seriously. The creation of such complex structures, involving hundreds and sometimes 

thousands of entities, results from the firms’ own strategies, largely aimed at avoidance of tax 

and other regulations, despite these firms’ claimed litany of business and legal reasons for 

their structures. These complex and sometimes convoluted structures certainly involve some 

significant set-up and on-going accounting, legal and tax compliance and other administrative 

maintenance expenses, which firms apparently are happy to bear, and which certainly benefit 

the advisors who help create, maintain, and manage them. To complain of the cost burden of 

regular periodic disclosure of this information to the authorities is simply cynical and frankly 

insulting to the legitimate needs of relevant tax authorities. If indeed CbC reporting imposes 

an additional cost burden, perhaps it will operate as a helpful disincentive for firms to devise 

these complex group structures. 

On the other hand, we see considerable scope for reducing documentation requirements if the 

revisions of the Transfer Pricing Guidelines more clearly state a shift towards the use of 

profit-split, and systematize its application. This seems implicit in the Intangibles Discussion 

draft, and our submission on that draft recommended that it should be made much more 

explicit. One of the great benefits of moving away from transactional transfer price 

adjustments would be an enormous reduction of documentation requirements. In our view, 

the Master File should essentially require an overview of the firm as a whole and data on its 

activities in each country. Information on inter-affiliate transactions, if needed, should be part 

of the local file. 

Section D6. Comments are requested regarding the most appropriate approach to translation 

requirements, considering the need of both taxpayers and governments. 

While we are mindful of the potential costs to taxpayers, many transfer pricing 

documentation regimes currently require submission of documentation in local languages.
2
 

Given that it is already a common national requirement, we consider that at a minimum, the 

local file should be provided to tax authorities in a locally-specified language. Circumscribed 

exemptions might be provided on an exceptional basis, as in France, Germany, the 

Netherlands and Korea. Where this is the case, we believe that less well-resourced tax 

authorities should be permitted to specify that the costs of translating non-local-language 

documentation should be borne in the first instance by the taxpayer (as in Egypt's transfer 

pricing legislation, for example). 

Section D8. Comments are requested as to measures that can be taken to safeguard the 

confidentiality of sensitive information without limiting tax administration access to relevant 

information. 

Such measures have already been established in treaties providing for exchange of 

information in tax matters. In particular, the Multilateral Convention for Mutual Assistance 

has two relevant provisions. Firstly, its Article 21 preserves protections for taxpayers, and in 

particular provides that the requested state has no obligation to supply `information which 
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would disclose any trade, business, industrial, commercial or professional secret, or trade 

process’. As far as we can see, the information currently envisaged for inclusion in the 

country-by-country report does not fall within these categories. If there remain concerns that 

either this template or that for the Master File might entail a requirement to provide such 

confidential information, we suggest that clear criteria and procedures should be established 

for deciding whether such concerns are valid. This would also be important for the eventual 

consideration by the G20 of arrangements for making these reports publically available, if 

necessary in redacted form. Secondly, of course, that Convention also includes in article 22 

comprehensive secrecy obligations on states receiving information. Requiring any more than 

this internationally accepted standard for protection would merely provide excuses for refusal 

to ensure genuine country-by-country reporting. 

Section E. Comments are requested regarding the most appropriate mechanism for making 

the master file and country-by-country reporting template available to relevant tax 

administrations. Possibilities include: 

 The direct local filing of the information by MNE group members subject to tax in the 

jurisdiction;  

 Filing of information in the parent company’s jurisdiction and sharing it under treaty 

information   exchange provisions;  

 Some combination of the above.  

Paragraph 45 ignores countries that locally have no multinational corporation group member 

affiliate but which may have a valid claim that some foreign group member is conducting its 

business in a manner that causes it to have a permanent establishment or other taxable source 

of income within the country. The language here should be more expansive allowing any 

reasonably relevant country to request the master file information. 

We strongly support the current draft's proposal for authorities to be able to obtain the master 

file and CbC Report directly from local affiliates. This reflects the reality of multinational 

enterprises under common and often central control; the legitimate expectations and benefits 

of desirable cooperative compliance, in which transparency is provided in exchange for 

certainty; and the significant practical obstacles often faced by tax authorities in non-

headquarter countries from accessing information about transactions with related parties 

outside their jurisdiction. The South African Revenue Authority's description of its 

experiences in the UN Practical Manual on Transfer Pricing (chapter 10, para. 4.6.1) is 

exemplary, noting the `major challenge...posed by the creative tactics adopted by taxpayers to 

circumvent responding to SARS questions and providing the information requested. This 

approach often leads to long and drawn out audits’.  

Reliance upon information exchange via treaty networks alone would be highly undesirable, 

particularly for non-OECD countries for which the OECD template is nonetheless likely to 

serve as a model. As the UN Manual indicates, `most non-OECD countries do not have the 

extensive treaty networks that OECD countries have, and will often have to rely upon 

taxpayers providing information for this reason’. This gap may be filled by the expansion of 

membership of the Multilateral Convention on Mutual Administrative Assistance, and it 

should be made clear that this Convention could indeed be used if necessary. However, the 

cost and administrative obstacles involved for less well-resourced revenue authorities to use 

the treaty route to obtain what is only information for preliminary risk assessment, prior to 

more detailed information requests for the purposes of a full audit, might remove much of the 
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benefit for both tax authority and taxpayer of having a preliminary risk assessment tool to 

rule out low-risk transactions and taxpayers 

In addition, the following line from Paragraph 45 seems to make light of the reality that a 

multinational corporation group is centrally controlled: `Absent prompt compliance at the 

local country level, such information could be obtained by tax administrations under treaty 

exchange of information mechanisms.’ If a local affiliate is slow to respond or is non-

responsive, then it’s likely a reflection of the intent of the central group management. The 

Guidelines should be written to show a greater expectation of reasonable cooperation by a 

multinational corporation and all group members. Elsewhere, there is recognition that penalty 

regimes should not unduly penalize taxpayers where they do make reasonable good-faith 

efforts to comply. 

We therefore recommend that Paragraph 45 be amended to read as follows: 

In this respect, consistent and uniform formats are essential. To ensure that the master 

file information is consistent from country to country, local transfer pricing 

documentation requirements should include master file information conforming to 

Annexes I and III. It is recommended that the master file portion of the proposed 

documentation (including the country by country reporting template) be completed 

under the direction of the parent company of the multinational group and be shared 

with each country in which the MNE has an affiliate or Permanent Establishment 

subject to tax, and with any country in which the MNE operates through an agent 

(whether related or not) or through other business structures such as commissionaire 

arrangements. The master file could then be obtained by local taxing authorities 

directly from local affiliates, agents, or the parent company or other relevant members 

of the MNE group. In the absence of prompt compliance at the local country level, 

local taxing authorities may consider applying penalties and seek relevant information 

under treaty exchange of information mechanisms. 


